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Crescent Head,  on the New South Wales coast just north of the retirement boom town of Port 

Macquarie, has now joined Yirrkala and Borroloola in the Northern Territory, and the island of 

Mer in the Torres Strait as a significant site in the history of indigenous land rights in Australia. 

The resolution of the Crescent Head claim, announced by the head of Australia’s National Native 

Title Tribunal (NNTT), Justice Robert French on 9 October, was front-page news not only in the 

local Macleay Argus , but in the Sydney Morning Herald  - which proclaimed “Dunghutti may 

one day be as symbolic in the land rights debate as the name Mabo” - and made headlines in the 

Australian , which declared a “Historic Mabo payout deal”.1 The outcome of the native title claim 

by Dunghutti people at Crescent Head does make history, but not as a recognition of traditional 

ownership of land, nor as the first determination of the NNTT. Rather, it consolidates the creation 

of property in land - of real estate - for Australian Aborigines, a process that began a generation 

ago, at Yirrkala on the eastern coast of Arnhem Land.  As a legal remedy to a political problem of 

contemporary Australia - the fact of existing occupation of the lands appropriated to the Crown 

from 1770 - Crescent Head is the latest in a line of land marks, from Yirrkala through Borroloola, 

to Mer in Torres Strait. 

 

Creating property: Yirrkala 

The first land claim before an Australian court was brought by Yolngu people, contesting the 

right of the Australian government to lease land on the Gove Peninsula to the Swiss mining 

consortium Nabalco, and the right of Nabalco to mine there. The judgment of Blackburn J in the 

Northern Territory Supreme Court in 1971 found against the plaintiffs on the basis that Yolngu 

                                                 
1Macleay Argus 11 October 1996 pp. 1,3; Australian 10 October 1996 pp.1,2,11; Sydney Morning Herald 10 
October 1996 p.1 
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relations to land were not property relations. The court heard the detailed evidence of 

anthropologists and of Yolngu people and Blackburn recognised the complex relations between 

people and places as governed by a system of laws. He listed the reasons why the rights and 

responsibilities set out by this system did not constitute ownership of land, which included that 

Yolngu relations to land could neither be disposed of nor transferred. While recognising the 

historical fact of Yolngu occupation of Yirrkala before any British arrival, Blackburn pointed out 

that in Australian law this did not establish a proprietary right.2 

 

With the Blackburn decision it seemed as if the question which had required regular reburial for two 

hundred years was interred again - what present rights to land did the fact of traditional occupation 

entail? From 1770 when James Cook recorded that people lived along the entire coastline he mapped 

from Point Hicks in the south to Possession Island off Cape York, there were always some minds 

reflecting on the implications of this fact. After abolishing the slave trade in 1833, the British House of 

Commons supported a motion, brought by prominent abolitionists, drawing attention to the problem of 

the taking of land from indigenous peoples throughout the empire. Henry Reynolds has demonstrated 

the abundance of such evidence, familiar to historians working among documents on European 

interests in colonial Australia.3  Little is gained by exchanging a history silent on Aboriginal 

experiences for one driven to tell only of massacres and cruelty: against these events of Australian 

history exists a tradition of critical voices on the issue of prior occupation, with which Blackburn too 

had wrestled.  

 

There were many early examples during the process of the occupation of New South Wales. In 1824 

Governor Thomas Brisbane sought permission to quarantine some coastal waterways from private 

shipping to avoid the consequences of removing Aborigines from their land, the “debilitation” which 

he stated to the Colonial Office in England was “our fault”. Ten years later William Wynter, then the 

                                                 
2For a full account see Nancy Williams The Yolngu and their land: a system of land tenure and the fight for its 

recognition Canberra, Australian Institute of Aboriginal and Islander Studies, 1986 
3Henry Reynolds The law of the land Ringwood Vic., Penguin, 1992 
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only landowner on the northern frontier of New South Wales, wrote to the Colonial Secretary in 

Sydney: 

Every Aboriginal Native on the Manning [River] claims a particular portion of  

the land which he calls his Country. I should wish to have Instructions whether  

these persons if they cut timber, are, in the opinion of the law officers amenable to  

the law of England. . .. 

 

Many of the criticisms of the Blackburn decision belong to the humanitarian tradition of 

Australian politics. The Yirrkala decision was challenged as a narrow, positivist judgment which 

explicitly restated the ‘terra nullius’ doctrine despite recognising the conflict of this legal fiction 

with the historical facts. Blackburn’s reasoning nonetheless exposed this gap; and set in train the 

series of practical steps towards recognition of the political facts which revealed Aborigines to the 

sight of the law. The recognition of the historical fact of Aboriginal occupation of lands that were 

made the property of the British Crown without any form of transfer recognised in international, 

or even British, law whether in 1770 or in 1971, began at Yirrkala.  

 

In 1972 the new Whitlam government appointed the counsel for the Yolngu plaintiffs at Yirrkala, 

by then Justice Woodward, to head a Royal Commission into Aboriginal land rights. Woodward’s 

recommendations produced the 1976 Aboriginal Land Rights (Northern Territory) Act, which in 

turn put Borroloola on the map. This was the site of the first claim to be heard under the first 

legislation in Australia which gave Aborigines in the Northern Territory a legal means to acquire 

land they had traditionally occupied. By 1976 the land entitlement of indigenous people had 

become an international human rights issue. As each Australian state controlled land law and 

policy - a responsibility firmly retained at the federation of the colonies in 1901 - state 

parliaments had addressed these problems in different ways, and some not at all. This produced 

curious effects, such as the status of Pitjantjatjarra people in Central Australia, whose lands were 

divided by the borders of Western Australia, South Australia and the Northern Territory. The 

South Australian parliament had enacted legislation in 1981 and 1984 which transferred former 

reserves to the Pitjantatjarra people but the country over the state borders was of course not 
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included. At the time this probably did not make much practical difference to the occupants of the 

country, for reasons which are pretty clear to travelers to the far north-western corner of South 

Australia today.  

 

The 1976 legislation, passed by the federal government, applied only to the Northern Territory, 

which had not been a party to federation and then, as now, had achieved neither the economic nor 

the demographic qualifications for statehood. Under this Act, Territory Aborigines could submit 

claims to an Aboriginal Land Commissioner who would judge whether the evidence of 

“traditional and continuous ownership” was sufficient for transfer of title to the claimants. It is a 

revealing comment on Australian society that the  salient features of this legislation could be 

ignored at the time, and readily forgotten twenty years later. This was not a recognition that 

Aborigines had any pre-existing proprietary rights to land. Despite the terminology of “traditional 

ownership” this was not a legislative recognition of property in land nor an instrument for 

restitution of expropriated land.  

 

Neither Aborigines themselves, nor archaeology, anthropology, historiography, nor political 

philosophy have yet established that Aborigines “owned” land. Most Australians are only slowly 

developing an understanding of the complex system of Aboriginal relations to land, of the 

specific nature of these relations both in terms of location and of significant people, and of the 

vital role that elements of these systems continue to play for some Aborigines today. In the 1970s 

and earlier, the tendency to categorise these relations to land as “primitive communism” had more 

to do with an old Left agenda than with knowledge of the concepts themselves. Similarly, in the 

1990s a sophisticated liberal view assumes what has not been established, that Aboriginal 

relations to land are proprietary relations which mimic an individual rights-based model 

sufficiently to be conveyed through the template of English laws of real property. It is at least as 

likely that Aboriginal relations to land cannot be recognised within this framework as that they 

can. Neither case has been established. This was  the point of H.C.Coombs’ advice to the federal 

government in 1970 that the Yolngu campaign, which included the famous “bark petition” now 

on permanent display in Parliament House, was a political rather than a legal issue "as Australian 
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law does not have the concepts to understand the Aboriginal relationships to land".4  In his view 

the 200-year-old problem of taking land occupied by Aborigines could not achieve a just solution 

in Australian law until this understanding became part of our political life. 

 

Though the term “ownership” is loosely and frequently used in reference to Aboriginal relations 

to land, there was no basis for it until a statutory ownership was created. The South Australian 

legislation might be claimed as the first, though it referred only to a specific place and a specific 

group and thus did not establish criteria for establishing the new ownership from the traditional 

associations. In my view Aboriginal land ownership was created by the Northern Territory 

legislation, which sets out such criteria and provides for a form of title to real property that, as 

ownership,  sits somewhere between  freehold and leasehold. It is a lesser form of proprietary 

right than either of these because of the limitations of the title which disallows the sale, transfer 

or giving away of the interest the Act conveys. This might seem a reasonable facsimile of 

traditional relations to land, where the responsibility of the present generation and the rights of 

those past and future are bound together - but in modern Australia a title to land which precludes 

mortgaging or borrowing  in order to develop or build,  must seem to most Australians a hollow 

thing.  

 

While the rights conveyed to successful Aboriginal claimants under the 1976 Act are more than 

leasehold because they are permanent, the rush by the West Australian government to ‘rollover’ 

pastoral leases in 1993, in anticipation of the passage of the Native Title Act,  indicates that a 

willing legislature can always make leasehold an all but permanent tenure for all practical 

purposes. The Northern Territory Act provides no security against future mineral exploration and 

mining and while this is consistent with established tenures, it does not comprise a  statutory 

recognition of traditional relations to land where disturbance of landscape might  be disallowed. 

Most importantly, this legislation cannot represent a legal recognition of Aboriginal relations to 

land because for each claim a group or individuals must establish their “traditional and 

                                                 
4H.C.Coombs interview with Julie Rigg on the Science Show, ABC Radio 22 July 1979.  
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continuous” association in a manner which conforms to the criteria of traditional ownership set 

out in the Act. There is nothing else a statutory approach could do; and there is no reason why 

even one traditional, location-specific set of relations should be statutorily satisfactory and 

capable of being assessed against a standard measure. For the Aboriginal Land Commissioner to 

accept a claim, all the land in question must be unalienated 'Crown' land - that is, no land which 

has an owner, or even a current leaseholder, can be claimed. While this is unexceptional as a 

protection of all other property rights, its necessity means the Act is not a  recognition of 

traditional Aboriginal relations to land across Australia, all of which was occupied before 1788, 

but only to that land in which no proprietary interest exists. Further, as a claim can fail, or be 

reduced in scope, if a detriment to competing interests can be established, the amount of land to 

which title can be conveyed to Aboriginal claimants shrinks again, to land neither in the hands of 

others, nor of competing interest to any other.  

 

The first landowners: Borroloola 

The implications of this truncated opportunity were immediately obvious in the hearings on the 

Borrooloola claim, lodged in 1977 by Yanuwa people living in the vicinity of the remote 

McArthur River, which flows into the south west of the Gulf of Carpentaria. Evidence to the 

court indicated Yanuwa forebears were responsible for this country when Cook worked his way 

up the east coast of the continent; and when King John signed the Magna Carta; and when Britain 

was a Roman colony; and for tens of thousands of years before that. But on the map Borroloola 

owes its existence to the Queensland/Northern Territory border as it was a customs point before 

federation, after South Australia annexed the Territory in 1862. It was of strategic importance as a 

police station and outpost during the Kimberley and Pine Creek gold rushes and in the depression 

of the 1890s, with hotels and stables and stores on land auctioned for commercial development in 

what was briefly advertised as “an important place”. The 1885 town survey, like the design of 

Adelaide, included a 'parklands' reserve around the town known as "Borroloola Common" and it 

is this area, rather than the town, to which Borroloola now owes its importance. The 1366 square 

kilometres of the Common, the Sir Edward Pellew Islands and another smaller area comprised the 

first claim under the first Australian legislation to provide for Aboriginal ownership of land.  
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These were 'leftovers' of unalienated 'Crown' land which had either never attracted proprietary 

interest,  or for which interest had lapsed once the destiny of the “important place” became 

obvious, and over which no current lease existed. The anthropologist whose expertise  enabled 

the claimants to provide documented evidence of their ties to the land explained to the 

Commissioner that “there is no word for owner” and the Yanuwa language had one word, 

nimaringki “which probably is the closest thing they have to . . . our concept of ownership of 

land”. The recognition that Yanuwa people themselves regarded the nimaringki relationship as no 

more a property relation than its opposite, the djungkayi relationship, was handicapped by the 

reference to these different categories of relations to land as “owners” and “managers”. Just how 

much of a novelty this statute was is indicated in the 2,000 page transcript of the Borroloola 

hearings, where evidence of “sacred sights” and “titanic belief” was recorded. Terms like sacred 

sites and totemic belief soon became commonplace for the court reporters, though the lawyers, 

anthropologists, and the Land Commissioner still found themselves in unfamiliar country as 

understanding gradually developed in the series of land claims that began at Borroloola.5  

 

Though the evidence of traditional occupation and of the intimate spiritual, social, and economic 

part played by land relations in Yanuwa life was sufficiently established, as the claim was 

contested it was only partly allowed. The chief conflicting interest was that of Mt Isa 

Mines(MIM), which had a silver-zinc-lead mining lease in the region and had outbid the new 

Aboriginal Land Fund Commission for the McArthur River pastoral lease in 1977. At the land 

claim hearing the company’s lawyer argued that a transportation corridor  and a port site on the 

Gulf of Carpentaria should be excised from the claimed area in case development of the mine 

proceeded. As well as their claim, the Yanuwa were negotiating to buy the lease of Bing Bong 

station, adjacent to the Common, but in 1978 they were again 'gazumped' by MIM when the 

Company paid a price far in excess of the market value.6 Despite the substantial reduction in the 

area to which they were entitled, and their long wait for legal title even after the Land 

                                                 
5Aboriginal Land Commissioner (Toohey J) Report on the Borolooloola Land Claim Canberra, AGPS, 1979 
6National Times 16 August 1976, 5 November 1977, 1 July 1978, 14 April 1979 
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Commissioner found their case established in 1978,  the group of Yanuwa claimants became the 

first people in Australia to achieve ownership of lands they had long occupied by meeting 

statutory criteria of traditional occupation.  

 

The twenty years of operation of the Northern Territory Land Rights Act has produced a 

substantial   archival record of indigenous relations to land in claim books, court transcripts and 

the reports of the Land Commissioners. The evidence required to establish connections between 

“traditional owners” and specific landscapes includes genealogy, story, art, and ritual recorded by 

anthropologists and presented by them and by  Aboriginal witnesses in their own country.7 While 

this record is a translation of Aboriginal relations to land into anthropological and legal concepts, 

and translation of Aboriginal languages into English, it is the most comprehensive documentation 

of indigenous people and Australian landscapes yet developed. What it is not is a registry of land 

ownership, despite the common use of this terminology throughout.  

 

A by-product of the Borroloola claim was the Northern Territory News  map, projecting large 

dark patches of potential claims across a small map of the Northern Territory, usually with some 

estimate of the claim areas as a percentage of the whole. Though imprecise, the News map 

accompanied many reports of decisions on NT claims, though curiously the newspaper has never 

employed this technique to depict, for instance, the extent of land in foreign ownership, or the 

pastoral leases of the Territory’s wealthiest landholder, the Sultan of Brunei. The 'News map' has 

become a standard motif, appearing regularly with reference to the projected Native Title Act 

during 1993, and surfacing again in the Australian  report that the Crescent Head claim was the 

first of 409 claims registered with the NNTT. 

 

Although the Northern Territory News warned readers of implications of the Borroloola claim in 

articles, editorials, and cartoons in 1977 and 1978, it is scarcely known in comparison with the 

                                                 
7For more information see for instance Marc Gumbert Neither justice nor reason: a legal and anthropological 

analysis of Aboriginal land rights St Lucia Q., University of Queensland Press, 1984; Kenneth Maddock Your land is 

our land Ringwood Vic., Penguin, 1983. 
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Mabo case. The Mabo case was not about Aboriginal people but Torres Strait Islanders, 

specifically those from the island of Mer. It is ironic that the Murray Islands, situated in the 

furthest corner of Australia’s ‘top paddock’, should have provided the key to the political 

recognition of the Aboriginal occupation of Australia.  The Mabo case established that unlike 

Aborigines, Islanders owned their land within the criteria of English land law. Had the Bjelke 

Peterson government allowed Eddie Mabo’s original request to the Queensland Lands 

Department for the issue of titles to the landowners on Mer, the ten-year High Court saga of the 

Mabo case would not have happened.   

 

 The judgment of the High Court in the Mabo case was extended to Aborigines by application of 

the 1975 Racial Discrimination Act, and this is the reason that 1975 has become a threshold date 

for transactions involving previously unalienated 'Crown' land. It was also the reason that a 

statutory response was necessary, to provide a legal means of recognising the fact of an 

indigenous occupation of Australia. This statute, the 1993 Native Title Act, set up the NNTT the 

following year.  The role of the Tribunal is to determine whether native title does or does not 

exist over specific locations, and to mediate agreements where competing interests are identified. 

The Act follows the lead of the High Court in the Mabo decision in using the term native title, 

defining this as “the rights and interests of Aboriginal and Torres Strait Islander peoples in land 

and waters, according to their traditional law and customs”. While the Mabo decision means that  

rights of indigenous Australians in relation to land are recognised in common law, the High Court 

has subsequently shown that native title is legally precarious, as it is extinguished by any grant of 

inconsistent rights.  

 

A comprehensive set of amendments to the Act has been prepared by the federal government 

since the March election and although one of the reasons given for this is slow progress in 

determining any native title claims, at present this criticism is premature. To date all the 

determinations of the Tribunal have provided confirmation that native title does not exist, in 

applications seeking confirmation of rights where some uncertainty of tenure existed. About half 

the registrations with  the NNTT are these “NCAs” - non-claimant applications, seeking 
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confirmation that native title does not exist. The Crescent Head claim thus was a focus for 

attention because it did involve a confirmation of native title, but this was not a determination of 

the NNTT. The role of the Tribunal was to negotiate a successful agreement in which the  

claimants’ native title right was acknowledged, but they received not title to land, but the right to 

dispose of it. 

 

Disowning land: Crescent Head 

As with claims under the Northern Territory legislation, broadly speaking native title claimants 

have access only to land over which there has never been freehold title, and where no current 

leasehold exists. As with the earlier legislation, for a claim to be successful no conflicting 

interests must be successfully established. Across Australia these are the ‘leftovers’ of British 

occupation - land which, despite aspirations that Anglo-Saxon enterprise could “galvanise” the 

“wastelands” of Australia, remained what it was, country occupied in the same way as before 

January 1788. Northern Territory claims demonstrated an ironic element in the concept of 

“traditional ownership” - that the more useful the land, the more complete the dislocation of the 

occupiers, and thus the less chance their descendants had of establishing the prior pattern of 

occupation.  

 

As the first of the Australian colonies, New South Wales has had the longest period since this 

dislocation first occurred. It was also the only colony where coastal waterways played such a 

prominent part in the process of colonisation. Like neighbouring occupants of the Manning and 

Hastings rivers to the south, and the Clarence and Richmond rivers to the north, for the Dunghutti 

cedar-cutters were the advance guard effecting British possession of the river valleys. These were 

not always hostile encounters. The Royal Navy ships charting the coastline had not found most of 

the northern New South Wales rivers - the Macleay River was first recorded when Dunghutti 

people showed men cutting out the cedar trees on a tributary of the Hastings that they could 

overland a boat to a larger river entering the sea to the north. A gang of loggers  made a base on 

the “new river” in 1827 and the first landowner, Enoch Rudder, arrived in 1835. He employed 

cedar cutters as a profitable way to clear the land, invested in shipping, and had the town of 
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Kempsey surveyed on his extensive estate. The Macleay River downstream of Kempsey was 

recorded as 

completely shut in by gigantic trees matted and interwoven together almost to  

their summits by wild vines and creepers, and often presenting the appearance  

of an enormous wall covered from top to bottom with ivy . . . it would puzzle a  

bird to pass through it . . ..   

When Governor Richard Bourke tried to regulate activities beyond the arm of the law, by banning all 

cedar cutting in 1836, this only increased the lawlessness on the Macleay where the loggers were 

described as  

the most improvident set of men in the world, often eclipsing in recklessness,  

misery and peculiarity of character the wood cutters of Campeachy and the  

lumberers of the Ohio and the Mississippi. 
 

In 1839 when Bourke reintroduced the licence system for cedar cutting and set up a Border Police, the 

landowners pointed out that far from deserving punishment  
 

these Sawyers are doing an essential Service to the Colony. . . any regulation  

which will prevent these persons from obtaining in the Wild unlocated Wastes 

of New South Wales an Article of profitable Commerce must be injurious to the  

Colony . . . as it will deprive the poor labourer of his means of subsistence, in  

order to give it to the Rich Monopolist of land. . ..8 

  

From 1842 when the more accessible cedar was gone, vessels began to sail about twenty kilometres 

up the Macleay to load logs rafted down from tributaries and backwaters. That year Dunghutti people 

took surveyor Clement Hodgkinson along the Nambucca, Bellinger and Kalang rivers to the north, 

indicating where the streams could be forded, and suitable camping places found. Another agent in 

this occupation, the Sydney Morning Herald  assured readers that  

the Bellinger abounds with cedar of the richest quality . . . growing on the very  

banks of the river . . . without one sandbank to impede shipment to Sydney.  

                                                 
8Quoted in Marie H. Neil Valley of the Macleay  Sydney, Wentworth Books, 1972, pp.13, 21-30. See also James Jervis 
"Cedar and the cedar getters" JRAHS 25, 1939, pp. 131-156. 
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Within the year there were four hundred "shipwrights, sawyers and bushmen" camped on the 

Bellinger;  but for the Dunghutti, with the law lagging behind the advance army of occupation this was 

also a savage soldiery  armed with guns, and with swords roughly made from their huge saws.9   

 

Coastal waterways were the capillaries of occupation of the colony of New South Wales and the 

cedar trade which "opened these channels of location" also left its mark on Sydney. From the 

1840s the harbour shores displayed imposing mansions like Alexander and Eliza Macleay’s 

Elizabeth Bay house; Rose Bay Lodge;  Rockwall; and Tusculum at Potts Point . These historic 

houses were all designed by architect John Verge, who traded in cedar from the large estate he 

owned in Dunghutti country on the Macleay River. This heritage thus also signifies that the more 

desirable the land and its resources, the more severe the dislocation of Aborigines in the process 

by which British possession became British occupation. and the less chance their descendants 

have of establishing a traditional association with specific landscapes.  

 

Despite compensation provisions through lands trusts and other mechanisms, the 1993 Native 

Title Act, like the 1976 Northern Territory Act, cannot resolve this problem. Recognising it as a 

problem is not the same thing as assuming the guilt of the past - guilt being a notoriously 

pointless emotion this is hardly likely to lead to satisfactory outcomes. Investors in city real 

estate, suburban householders and rural property holders alike quite rightly reject a legacy of guilt 

and expect the law to protect their security of tenure. The problem is the political one of how 

Britain took possession of Australia, and the contortions of the law in avoiding, stepping around, 

and now trying to face these facts.  

 

The land involved in the  history-making first agreement under the Native Title Act is not a 

remote location, but involves an urban development on the outskirts of a seaside town on a 

popular  part of the New South Wales coast. Such a desirable location would not seem a likely 

place for leftover land, portions of “Crown” land which had escaped alienation. Yet this is 

precisely why the Dunghutti claim was possible. Part of the explanation is that residential 

                                                 
9Clement Hodgkinson Australia from Port  Macquarie to Moreton Bay London, T.W.Boone, 1845; SMH 15 September 1842. 
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development on beachside real estate is a comparatively recent phenomenon in Australia. The 

small ports that serviced farmland and pastoral country, and the beaches that blossomed with 

holidaymakers only at Christmas, have become desirable real estate within a generation. In some 

cases this is a direct result of the beach conservation, river engineering and foreshore reclamation 

that produced more secure terrain, inviting brick veneer to march right down to the sea and 

replace the shacks, tents and caravans of summer holiday makers. Tiny holiday towns, especially 

on the east coast, once they could be reached speedily on good roads, grew into desirable real 

estate. Among the founding residents of some of these towns were the Aboriginal occupants of 

adjacent country; their names now spread through districts as extended families have grown.10 

 

The 12.4 hectares of the Crescent Head claim were among the scraps of land now being taken up 

in this development creep, and the lead claimant is the descendant of a Dunghutti man known as 

James Davis, recorded as living in the area by the first British arrivals. The claimant represents 

5,000 people identified as descendants of the Dunghutti who occupied the Macleay River region 

when James Cook declared the east coast a possession of the British Crown in 1770. The native 

title acknowledged in the agreement mediated by the NNTT is a rather transitory ownership, of 

the sort experienced when your pay spends a brief moment in your bank account before electronic 

transfer to electricity, mortgage, gas, and other bills. 

 

The claimants did not receive title to the land, but under an agreement with the NSW 

government, conceded all rights and interests in the two portions involved. One block was 

bushland, but part of a second one had already been subdivided into 55 residential blocks, 19 of 

which had been bought and had houses on them. There is no more crisp example of Australia’s 

latest frontier - 'Crown' land twenty years ago, translated to freehold within the last two years. In 

the year after the passage of the Native Title Act the NSW Minister for Lands sought a 

determination of native title to establish the validity of his Department’s transfer of this leftover 

scrap of 'Crown' land to the developer, and the Dunghutti claimants lodged an application for 

                                                 
10For more information see Barry Morris The Dhan-Gadi Aborigines and the Australian state Oxford UK., Berg, 
1989. 
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recognition of native title, giving evidence that they were descendants of the original occupiers. 

Two years later the NNTT has announced the parties had reached an agreement under which the 

government would compensate the claimants for the land already alienated and any further 

portions sold. This is not a determination of native title to the land, but an agreement about the 

abrogation of those rights and the financial compensation for that abrogation.  

 

It is not the first acknowledgment by an Australian government of the fact of pre-occupation and 

the creation of a property relationship - that was at Borroloola. It is probably even more 

significant as the first time Aborigines have excused the British Crown from liability for the act 

of possession of land they occupied. For all its legalese it is Clause 10 of the agreement that 

makes history: 

In consideration of the compensation agreed to be paid by the State to the body  

corporate on behalf of the native title claimant, the native title claimant by this Deed  

releases and discharges the Minister, the State and Her Majesty the Queen Her Heirs 

 and Successors from all claims demands actions suits and causes of action or suit or  

sums of money compensation interest damages costs charges and expenses now or 

hereafter....11 

That here an Australian government negotiated an agreement with Aborigines about acquiring 

their land - even if this were after the event in the case of the 19 householders - is in stark contrast 

with the Crown arbitrarily taking the Australian continent in three vast segments between 1770 

and 1824. It means that no future state government can refuse to recognise this fact,  as the 

Queensland government for instance had attempted in the Aurukun and Koowarta cases. There is 

in a sense no more “Queen’s land” now that the Native Title Act extends across Australia an 

acknowledgment that the possession of these lands was without negotiation, treaty, victory in 

war, or any other recognition of the fact of human occupation. The British Crown set in train the 

advantages and problems unequally shared today by declaring Australia 'Crown' land: the Act can 

be seen as replacing this outworn and misleading term with that of native title.  

 

                                                 
11Deed of Agreement between ... the State of New South Wales and Mary-Lou Buck ...and the New South Wales 
Aboriginal Land Council, before the Crown Solicitor of NSW 9 October 1996 
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The Native Title Act  provides nationally what Aborigines in the Northern Territory have had for 

twenty years: a mechanism which conveys a legal interest in land by virtue of that prior 

occupation - even if the land is leftovers.  That mechanism does not restore traditional lands and 

life to the 5,000 Dunghutti descendants. Rather, the people will form a corporate body to 

administer the compensation for acquisition of the land, a total of $738,000. They intend first to 

provide housing for 124 families currently in urgent need, and other facilities to improve 

conditions for a community described as one of the most disadvantaged in New South Wales, 

with high unemployment and poor levels of health and education. 

 

Conclusion 

Like Yirrkala, Borroloola, and Mer, Crescent Head has become “an important place” in the 

process toward legal recognition of an historical truth. Unlike those remote locations, this brings 

home the claim process to the majority of Australians who live in urban environments. Seaside 

towns are frontiers of residential development where leftover land scraps are rapidly becoming 

desirable real estate.  The outcome of the Crescent Head claim consolidates the creation of 

property in land for Australian Aborigines, a process that began twenty-five years ago at Yirrkala. 

Unlike Yolngu and Yanuwa people, the Dunghutti will not have the use and enjoyment of any of 

the land. Instead they receive financial compensation funded by the revenue the government 

collects in an instantaneous conversion of native title to real estate. With this claim, the Dunghutti 

have thus implemented the fundamental property right identified in the Blackburn judgment, the 

right to dispose of their interests in land. 

 

In one generation land law in Australia has made a significant move from blindness to prior 

occupation, to a body of law now conveying a property entitlement  and a compensation 

entitlement based on indigenous occupation. This is not and cannot be, despite the wording of the 

legislation, “traditional ownership” or “native title” in the sense of an original property relation. 

Attempts to make these connections persist, with two of the judges in the Mabo case (Deane and 

Gaudron) argued that indigenous people’s relations with land “transcended common law notions 

of property and possession”. A deputy president of the NNTT, QC Hal Wootten saw the Mabo 
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judgment  as recognising native title “as giving the same full beneficial rights as a possessory 

title, subject only to special rights of the Crown” and argued that native title is not constituted by 

“the actual uses of land at some point in the past” but is “equivalent to full beneficial 

ownership”.12 

 

The relations to land which governed Australian landscapes before 1788 were not proprietary. 

They have aptly been described as relations of propriety. The legal journey from Yirrkala to 

Crescent Head showed the way to provide a remedy to the loss of those relations, rather than to 

recognise or replicate them. The legal path is complicated by abstractions such as reasoning about 

concepts of property in land and necessary logical connections within a framework of laws. The 

workings of the Tribunal suggest the value of a mediation process which is less precise and more 

negotiable than a judicial one - and involves situations such as occurred in one of the first NCA 

determinations, held in the Council Chambers of the rural city of Yass in New South Wales. A 

group of Ngunawal descendants spoke on the evidence of their continuous association with their 

country before an attentive audience of local and state government officials. Expressing their 

satisfaction at being heard and understood, the Ngunawal then conceded that in the allotment in 

question - used by the local bush fire brigade - “our title  . . . has been extinguished by past 

Government acts."   

 

The Yolngu at Yirrkala, the Yanuwa at Borroloola, the Murray Islanders in Torres Strait, and the 

Dunghutti at Crescent Head now have legal rights to parts of country they occupied before 1788. 

This cannot be a return to life as it was then. It has provided the opportunity to be seen and heard; 

and to negotiate choices which do not sit comfortably with assumptions about traditional life, but 

it is the assumptions, and not the choices, which cling to the past. As Stewart Harris pointed out 

at Borroloola,  the rest of Australia needs to see that  Aborigines can " care desperately about the 

track of a Dreamtime rainbow serpent " and still plan practical outcomes to problems like health, 

                                                 

12 Hal Wootten “Mabo-Challenges and Issues”  TJR 1, 1994, pp.334-8. 
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housing, education and employment.13 This problem can be exacerbated when traditional 

relations to land are conflated with enlightened attitudes to environmental issues. With the 

announcement that production at the McArthur River mine would come on stream last year, the 

Australian Conservation Foundation called for a halt to development of the port because of the 

inadequate assessment procedures both on environmental and social impacts, noting that the 

Yanuwa were also opposed to the development.14  Yet Yanuwa people had just formed a joint 

venture with Universal Transport Operations, a subsidiary of MIM, to haul ore concentrate from 

the mine to the port site, and were part owners of the barge company contracted to carry the 

material from the port out to bulk carriers.15   Further north on the Gove Peninsula, earlier this 

year Nabalco contracted a $50 million haulage deal with Yirrkala Business Enterprises, a 

company fully owned and operated by the Yolngu since 1987.16 

 

Aborigines becoming landowners, receiving mining royalties or compensation for loss of place 

and of living, or doing deals with mining companies, are all new to Australia. They can all 

produce the same effect - that power to make choices over our lives which is our real 'estate'. 

Perhaps Crescent Head points the way to a productive political route, involving us all in facing 

past facts and present outcomes, and in negotiating and shaping our futures. 

                                                 
13National Times 5 November 1977, p.38 
14 Age 23 April 1994 
15Advertiser (Adelaide) 23 April 1994 
16 Business Review Weekly  5 February 1996, pp.25-6 


